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STATEMENT OF THE CASE

Nature of the Case
Josue Hernandez entered a conditional guilty plea to felony driving under the
influence in order to preserve his challenge to the district court's denial of his motion to
dismiss this allegation. His motion was based upon the court clerk's refusal to accept
Mr. Hernandez's attempt at entering a written guilty plea to misdemeanor driving under
the influence. Mindful of the fact that, under the Idaho Misdemeanor Criminal Rules, the
district court clerk was not empowered to accept Mr. Hernandez's written guilty plea, he
nevertheless asserts that the district court abused its discretion in denying his motion to
dismiss the State's felony allegation of driving under the influence.

Statement of the Facts and Course of Proceedings
Josue Hernandez was initially charged by citation with misdemeanor driving
under the influence, open container, and driving without privileges. (R., p.9.) Shortly
thereafter, Mr. Hernandez tendered a statement of his intent to plead guilty with regard
to these charges. (R., p.12.) The State then filed a motion to amend the complaint with
the district court to reflect the charge of felony driving under the influence based upon
the allegation that Mr. Hernandez had two prior convictions for driving under the
influence. (R., pp.14-15.) The district court granted this motion, and the State filed an
amended information alleging that Mr. Hernandez committed felony driving under the
influence, driving without privileges, and unlawful possession of an open container. (R.,
pp.19-21; 33-37.)

After the State was permitted to amend its criminal complaint to

allege a felony count of driving under the influence, Mr. Hernandez was bound over on
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this charge and an amended information was entered against him. (R., pp.14-15, 17,
19-21, 28, 31-32.)
Following the filing of the amended information, Mr. Hernandez filed a motion to
dismiss the allegation of felony driving under the influence and for the court to permit
him to enter a plea to misdemeanor driving under the influence. (R., pp.38-41.) In this
motion, Mr. Hernandez asserted that he had arrived before the clerk of the court in
order to attempt to enter a guilty plea to the charge of misdemeanor driving under the
influence, but that the clerk of the court had refused to permit him to enter this plea and
had instead only provided him with a form indicating his intent to plead guilty.

(R.,

pp.38-39; 49-50.) Based on the assertion that Idaho Misdemeanor Criminal Rule 6(b)
conferred upon him the right to plead guilty to the State's initial misdemeanor charge,
Mr. Hernandez asserted that his substantive rights were violated when the court clerk
refused to permit him to plead guilty, and further argued that the State's allegation of
felony driving under the influence should be dismissed as a result. (R., pp.38-41.)
Thereafter, the district court denied Mr. Hernandez's motion to dismiss.

(R.,

pp.55-57.) The district court found that, although Mr. Hernandez attempted to appear
before the clerk to plead guilty, "he could not do so before the clerk," under the
misdemeanor rules.

(R., p.56.) Accordingly, the district court found no error in the

clerk's refusal to accept Mr. Hernandez's plea and denied his motion to dismiss the
felony charge of driving under the influence. (R., p.57.)
Following the ruling of the trial court, Mr. Hernandez entered a conditional guilty
plea to felony driving under the influence. This plea reserved his right to appeal the
district court's denial of his motion to dismiss the felony charge and permit him to enter
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a plea to misdemeanor driving under the influence. The State also agreed to dismiss
the misdemeanor charges. (11/21/11 Tr. 1, p.17, L.8 - p.23, L.22; R., pp.62-68.)
Based upon his conditional plea, Mr. Hernandez was sentenced to seven years,
with four years fixed.

But the district court suspended this sentence and placed

Mr. Hernandez on probation for six years. (1/9/12 Tr., p.13, L.14- p.15, L.2; R., pp.7479.) This appeal timely followed. (R., p.80.)

Because there are multiple volumes of transcripts of proceedings in this case, citations
made herein to the transcripts are made in accordance with the date of the proceeding
transcribed.
1
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ISSUE
Mindful of the fact that the district court clerk was prohibited under, the operation of the
Idaho Misdemeanor Criminal Rules, from accepting Mr. Hernandez's written guilty plea
to driving under the influence, did the district court err in denying his motion to dismiss
the State's allegation of felony driving under the influence and to permit him to enter a
guilty plea to misdemeanor driving under the influence?
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ARGUMENT
Mindful Of The Fact That The District Court Clerk Was Prohibited, Under The Operation
Of The Idaho Misdemeanor Criminal Rules, From Accepting Mr. Hernandez's Written
Guilty Plea To Driving Under The Influence, Mr. Hernandez Asserts That The District
Court Erred In Denying His Motion To Dismiss The State's Allegation Of Felony Driving
Under The Influence And To Permit Him To Enter A Guilty Plea To Misdemeanor
Driving Under The Influence
Mindful of the fact that the Idaho Misdemeanor Criminal Rules prohibited the
entry of a written guilty plea to misdemeanor driving under the influence, Mr. Hernandez
nevertheless asserts that the district court abused its discretion when it denied his
motion to dismiss the State's allegation of felony driving under the influence and to
permit him to enter a guilty plea to misdemeanor driving under the influence.
In this case, Mr. Hernandez's challenge is based upon the failure of the clerk of
the district court to accept his guilty plea to misdemeanor driving under the influence.
(R., pp.39, 49-51.) The legal argument in support of his motion to dismiss rested on two
primary provisions - Idaho Criminal Misdemeanor Rule 6, and Idaho Code §§ 19-514
and 19-515.
Idaho Criminal Rule 6(b) does provide generally that the "defendant shall have
the right to enter a plea to a misdemeanor citation or complaint before the court."
I.M.C.R. 6(b). However, this portion of the rules governs the right to plead guilty to a
misdemeanor before the court. The right to enter a misdemeanor plea before the clerk
of the court is governed by I.M.C.R. 6(a). This provision provides, in pertinent part, that
"If the defendant desires to enter a plea of guilty to a misdemeanor citation, and if the

clerk is authorized to accept such a plea and fine under Rule 14, the clerk shall
accept the plea of guilty by having the defendant sign a written plea of guilty on the face
of the court's copy of the citation and collect the fine and court costs as provided by
Rule 14." I.M.C.R. 6(a)(3) (Emphasis added).
5

Idaho Misdemeanor Criminal Rule 14(b) eliminates the authority of the district
court clerk to accept a guilty plea in those cases where the required bond exceeds
certain limits that are set forth within the rule. For citations for motor vehicle offenses
(including driving under the influence 2), the clerk of the district court is not permitted to
accept a guilty plea unless the bond for the charge does not exceed $271. The citation
charging Mr. Hernandez listed the offense at issue as an excessive driving under the
influence pursuant to I.C. § 18-8004C. (R., p.9.) Under the bail schedule established
pursuant to I.M.C.R. 13, the bail bond for this offense is $1,000.

I.M.C.R. 13(b)(1).

Accordingly, the clerk of the district court was without legal authority to accept
Mr. Hernandez's written guilty plea under the Idaho's Misdemeanor Criminal Rules.
In addition, I.C. §§ 19-514 and 19-515 do provide for the right of a defendant to
be taken before a magistrate without unnecessary delay. See I.C. §§ 19-514, 19-515.
However, this portion of the Idaho statutes deals with arrested defendants. See I.C. §
501 et seq.; see also Gawron v. Roberts, 113 Idaho 330, 336 (Ct. App. 1987).
Accordingly, because Mr. Hernandez was not in custody until after the State was
already given permission to amend its information to allege a felony charge of driving
under the influence, these statutory provisions do not appear to have applicability in this
case. (R., pp.18-25.)
Mindful of the foregoing authorities, Mr. Hernandez nevertheless asserts that the
district court abused its discretion when it denied his motion to dismiss the State's
allegation of felony driving under the influence and to permit him to enter a guilty plea to
misdemeanor driving under the influence.

Driving under the influence is enumerated as a motor vehicle offense pursuant to
I.M.C.R. 13(b)(1 ).

2
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CONCLUSION
Mr. Hernandez respectfully requests that this Court reverse the district court's
order denying his motion to dismiss the State's allegation of felony driving under the
influence and to permit him to enter a guilty plea to misdemeanor driving under the
influence.

DATED this 2nd day of August, 2013.

(

\
'(IA~

,/UvvlUJ\ciJYv-~,
SARAH E. TOMPKINS)
Deputy State Appellate Public Defender
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